PACA Legal Guide 12/06 Infringing Derivative Use Letter Form


BY OVERNIGHT MAIL –PROOF OF DELIVERY

Date

NAME

ADDRESS

Re: Unauthorized Derivative Work Based on Company’s Photograph

Dear Ms./Mr._________:
Please be advised that we are the exclusive licensing representative of a unique photograph identified as [Insert Image Description and ID Number] (the “Image”).  It has come to our attention that your company commissioned a “knock-off” image for use in [Insert Use] (the “Infringing Image”).  I have annexed a copy of the Image and the Infringing Image for your review.

There is no question that Company had access to the Image in creating the Infringing Image as it is searchable and available for download on our web site.  The Image is a distinctive image, and in searching the web site, there are no other images that are remotely similar, [other than variations of the same model from the same shoot.]  Nor are we aware of any similar image from another representative.  A comparison of the Infringing Image to the Image leads to the inevitable conclusion that the Infringing Image is substantially similar to the Image and constitutes an unauthorized derivative work under the Copyright Act.  

The Infringing Image incorporates all the original and copyrightable elements of the Image.  For example, both images depict a [Insert common elements].  The lighting, cropping, subject, color and angle are virtually identical.  Any differences between the Image and the Infringing Image are negligible. Therefore, a finding of infringement in this case based on substantial similarity is a certainty.  However, even if there were differences in the photos, the fact that the Infringing Image takes the total concept and feel of the Image would be enough to prevail in an infringement action.  See, e.g., Knitwaves, Inc. v. Lollyags Ltd., 71 F.3d 996 (2d Cir. 1995), affirmed in part and reversed in part 1995 U.S. App. LEXIS 31942 (2d Cir. 1995) (court found willful infringement, refusing to look at defendant’s lengthy recitation of the difference in products and instead looked to the “total concept and feel” of the products.)

The right to license derivative works is the exclusive right of the copyright holder. As the exclusive representative of the Image, we have a right to pursue all infringements of the work. Specifically 17 U.S.C. § 106 (2) protects the copyright holder’s right to prepare derivative works based upon its copyrighted photographs.  

Company is on notice to cease and desist from any further creation of any derivative works based on any and all of our images.  Moreover, Company must terminate and cause to be terminated all current uses of the Infringing Image, and account to us for all derivative works based on the Image.  We are prepared to offer a retroactive license for past unauthorized infringing use of the Image. However, we must receive a full and accurate accounting of all uses within ten (10) days.

Please contact me directly or through your legal representative as soon as possible.  This letter is in reservation of my client’s rights and remedies.

Very truly yours,

Name

Enclosures
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