PACA Legal Guide 12/06 Collections-Intro


COLLECTION OF CLAIMS

Image libraries may need to initiate claims against clients for unpaid bills for the licensing of reproduction rights. Generally after a license fee has been established with the client, the image library sends an invoice identifying the images involved, the licensed use and the license fee to be paid. Occasionally a client will use the material without paying the fee. The invoice and image license form states that no rights are granted until the license fee is paid by the client. The purpose of this clause is to add a copyright infringement claim in addition to the claim for unpaid invoice fees. In seeking payment, you can remind the client that not only are they delinquent, but any use of the image, by it or its client, is in violation of copyright. (The copyright requirements must be complied with in order to bring a copyright action. Copyright is reserved for federal court, and US authors are required to obtain a copyright registration in the work to proceed).

It is important to keep good business records. This would include sending monthly reminders if payment is not made within a reasonable time. After a particular period of time (30, 60 or 90 days) it is a good practice to send a form letter to be retained in your files.

The form letter should include the name of the organization billed and a "re" stating the invoice number. The body of the letter should say: "Dear Sirs: You have failed to pay our invoice of [date] numbered      . As per the terms of our delivery, no rights are granted for the reproduction of our images until such bill is paid. Such use constitutes a copyright violation under the terms of our delivery contract. . Please remit to this office the sum of $      in full satisfaction of the invoice above numbered. To avoid further legal action,

Very truly yours, ".

If there are no results after two months, a certified copy of the form letter should follow indicating the number of notices that have been sent. Failing to get a response to the certified letter means that the client has either a problem with the billing, or is having financial problems. If it is financial problems, it is to your advantage to act rather rapidly. It is likely that a delinquent client has failed to pay other bills and may be insolvent.

There are various courses of action that can be taken:


1.
If the outstanding invoice is below $3,000.00*, you can generally bring a small claims action against the defendant in your jurisdiction. Other jurisdictions have different monetary limits. (*Current NY limit)


2.
If you have an attorney on retainer, or use the services of a collecting agency, the attorney or agency should send a letter to the client.


3.
If the amount is substantial and you are concerned that the defendant may never pay, it is advisable to hire an attorney to commence immediate litigation against the defendant before other creditors follow.


4.

Advise your staff to block the client from its ability to license further images until the bill is paid. If the end user is not the client, you can contact the end user and inform the end user that it has no right to use the image since the invoice was not paid.

Arrangements with attorneys may vary from state to state and may depend upon the reputation of the attorney as well as the amount of the uncollected sums. Some attorneys will handle this matter on contingency, which means they receive a percentage of the sum collected and do not get paid unless they collect something. The percentage of contingency usually ranges between 25% to 40% of the sum collected. Other attorneys may be retained on an hourly rate. Some companies choose to use collecting agencies. You may wish to send a certified letter to the president of the corporation or entity if you do not get a response to your prior letter requesting payment. This may accelerate payment without litigation. 

It is also useful for all PACA members to cooperate when inquiry is made by a PACA member or its attorney for information regarding a client. Many times the information provided by a PACA member with some knowledge of the operation of the client is of use to another image library in the collection of its claim.
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